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STATEMENT OF THE CASE.

This is an action brought by appellees in three sep-

arate suits against appellant to restrain him from in-

terfering with certain private ditches and water

rights.

Appellant is made defendant both as Project Man-

ager of the Flathead Irrigation Project and as an in-

dividual for the reason that while he claimed to be act-

ing as Project Manager of the Flathead Irrigation

Project he was without authority to so act in connec-

tion with said ditches and his interference with the

private property of appellees was simply his per-

sonal or private act and his employment would be no

defense.

It was set forth and claimed on the part of appel-

lees that these private rights to the ditch and water

were fully protected by the Act approved June 21,

1906 (34 Stat. L., p. 354), and that their rights to

the water and use of their ditches were independent

of the Flathead Irrigation Project and not subject

to any charge for construction, or for operation, or

for maintenance of said Project of which they were

not a part.

STATEMENT OF FACTS.

On July 16, 1855, a Treaty was entered into be-

tween the United States and the Flathead, Kootenay,

and Upper Pend d'Oreilles Indians, as a Confeder-

ated Tribe to be known as the Flathead Nation, which



Treaty was ratified by the Senate, March 8, 1859,

proclaimed by the President of the United States,

April 18, 1859 (12 Stat. L. p. 975).

Certain lands were ceded, relinquished, and con-

veyed to the United States by said Confederated

Tribe and certain lands were reserved exclusively for

the use and occupation of said Confederated Tribe as

a general Indian Reservation.

There was some question as to whether or not the

Bitter Root Valley would be better suited to the Flat-

head Tribe where this Tribe was then living than the

general reservation and this question was left to the

President of the United States to decide, who later

decided that there was no need of this special reser-

vation for the Flathead Tribe only.

The Flathead Indians living in the Bitter Root

Valley refused to move and occupy the general res-

ervation and on August 27, 1872, Articles of Agree-

ment between James A. Garfield, Special Commis-

sioner, authorized by the Secretary of the Interior

to carry into execution the provisions of an Act ap-

provedVune 5, 1872 (17 Stat. L., p. 226), for the re-

moval of the Flatheads from the Bitter Root Valley

to the general reservation (Tr. pp. 370-377).

Peter Ronan, Indian Agent, was authorized to ex-

pend a sum not exceeding $2500.00 in the employment

of necessary labor and the purchase of materials re-

quired in constructing irrigating ditches on the Flat-

head Reservation, as much as possible of the work



to be done by the Indians of his agency. "Exhibit

1" (Tr. pp. 216-217).

Chief Antoine Moiese about forty-five years ago

moved to the reservation from the Bitter Root Valley

(Tr. p. 242), and settled on the north side of the

Jocko Valley. Nearly every head of the family upon

the reservation occupied definite, separate, unallotted

tracts and their fences and boundary marks were gen-

erally respected. They lived in houses and the ma-

jority of their homes presented a thrifty farm-like

appearance (Tr. p. 218).

In 1884 several families removed to the Jocko Val-

ley in the vicinity of the Agency, from the Bitter

Root Valley and settled upon an extensive and fertile

plateau on the north side of the Jocko River. Irriga-

tion was necessary for the production of crops and

with the $2500.00, authorized by the Commissioner

of Indian Affairs, a water-way was constructed to

cover the land. With Indian labor a canal was ex-

cavated for a distance of about six miles. It covered

a fertile body of land and the Indians with the aid of

irrigation raised excellent grain and vegetable crops

on their small enclosures.

The ditch was 2 feet deep, and 3 feet wide, in the

bottom and 4 feet wide, on top and for two miles a

flume was built requiring nearly one hundred thou-

sand feet of lumber, the logs were delivered by In-

dian labor at the Agency mill and cut into the proper

dimensions (Tr. pp. 218-219). All this work and



labor and material was furnished for $2500.00, ac-

cording to the report of Peter Ronan, United States

Indian Agent (Tr. pp. 217-220).

The irrigating facilities caused a number of

Indians to settle upon the lands and last year it was

found that the water capacity was not sufficient to

accommodate all of the Indian farmers. Authority

was given, and the carrying capacity of the ditch and

flume was doubled with the assistance of Indian labor

and some skilled mechanics, according to Major Ro-

nan's report, dated August 5, 1893 (Tr. pp. 217-220),

also Major Ronan's report of November 21, 1884,

(Tr. pp. 316-319) also defendant's "Exhibit 28" (Tr.

pp. 320-321), "Exhibit 29" (Tr. pp. 321-324), "Ex-

hibit 30" (Tr. pp. 324-328), "Exhibit 31" (Tr. pp.

329-331).

In the report of September 1, 1891, of Peter Ronan

to the Commissioner of Indian Affairs he calls atten-

tion to the fact that ten families reported to the

Agency, and for them he erected ten houses, fenced

their fields as agreed upon and on the date of the

report, September 1, 1891, they are harvesting excel-

lent crops in their extended enclosures. He also

states that he had calculated the amount of water that

could be carried through the flume mentioned in his

report of November 21, 1884, "Exhibit 26" (Tr. pp.

316-319), and states, that it would carry 13.86 second-

feet which amounts to about 554 miners' inches and

running full it would carry 20.3 second-feet or about



812 miners' inches, this ditch was afterwards doubled

in size.

This ditch is the north side ditch sometimes called

the Moiese ditch built in 1884, for about thirty fam-

ilies who settled along its course who thereafter were

allotted the lands settled upon (Tr. p. 304).

Harry 0. Smith was shown to be the owner of lands

allotted to Ursula McLeod, Caroline McLeod, Louise

Moiese, and Victoria Ladderoute (Tr. pp. 235-236).

Trust patents were issued to these Indian allottees

in the usual form of which the trust patent issued to

Ursula McLeod is set forth in full (Tr. pp. 221-222),

the other trust patents were all similar.

Fee patents were thereafter issued to all of these

allottees or their heirs.

"Exhibit 8", a map was made by the County Engi-

neer and was introduced showing the lands of this

appellee. Bills for operation and maintenance and

bills for construction charges were offered in evi-

dence (Tr. pp. 230-234).

These lands were farmed, cultivated, and irrigated

from the waters of this north side ditch and sufficient

water was turned into said ditch so that sufficient

water was had (Tr. pp. 237, 239, 240).

Others worked on the ditch and took care of the

same and when the United States Reclamation Service

took charge oi the work, at an Indian Council, the In-

dians were told that this water would be free to them.



Nothing was ever paid by the Indians in an early day

for the use of any water out of said ditch (Tr. p. 242).

The new ditch follows the course of the old ditch

(Tr. p. 243). All of the Indians, getting water out of

the old Indian ditch, were repairing the flume, clean-

ing it out, fixing the headgate, and using the water on

their own lands and all had more land than they were

entitled to and when the survey came they had to re-

duce the amount each Indian allottee had under his

fence (Tr. pp. 250-251).

Gus Nordquist and John Nilson were shown to be

the owners of the allotment made by Madeline Michel

(Tr. p. 275). The entire acreage under this Indian

allotment was fenced and irrigated. The fence did not

go around the present allotment lines (Tr. pp. 275-

276). There was at least fifty-six acres cultivated and

irrigated in this allotment, they got the water from

the Indian ditch (Tr. p. 278). The old Indian ditch

runs through this tract and about sixty-seven or sixty-

eight acres can be irrigated from the ditch (Tr. p.

274).

''Exhibit 16" (Tr. p. 274) shows bills for operation

and maintenance charges for sixty-four acres. These

were presented and payment demanded.

Harry W. Weston was shown to be the owner of

the allotments of Catherine Finley, Bazile Peche, and

Mary Louise Pablo to whom trust patents were issued

October 8, 1908 (Tr. p. 279).
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A fee patent was issued to Mary Peclie, heir of

Catherine Finley for the lands allotted to her. A fee

patent was issued to Mary Louise Garcia formerly

Mary Louise Pablo, for her land and a fee patent was

issued to A. R. Puyear for the lands included in the

allotment of Bazile Peche (Tr. p. 280).

Bills for operation and maintenance were issued

against all three allotments plaintiff's "Exhibit 22"

(Tr. p. 281), also "Exhibit 23" (Tr. pp. 281-282), also

"Exhibit 24" for operation and maintenance on all

three allotments (Tr. p. 282).

This appellee put up a bond and received water

without paying said bills (Tr. p. 283). These three

eighties contained in this allotment were enclosed to-

gether in a fence and some of it was farmed and cul-

tivated (Tr. pp. 283-285). It was all under the old

Indian ditch and is shown on the map introduced as

evidence in "Exhibit 25". The lines of the enclosures

were made prior to the survey and the various allot-

ments when surveyed had to be adjusted and reduced

to take in such lands as were allotted to the several

Indian allottees (Tr. p. 251).

Special Commissioner James A. Garfield evidently

anticipated that these lands would have to be irrigated

and in a letter dated November 12, 1872, called atten-

tion to the fact that these lands were "very fertile and

easily irrigated by bringing water from the Jocko

River" (Tr. p. 375).



Maii}^ applications for temporary water service was

introduced and appellant stated that he forced the

Indians to make application as well as the white set-

tlers (Tr. p. 345).

No rights were given under the 1884 ditch or con-

sidered in any way when the individually constructed

ditches were mapped and considered (Tr. p. 353).

The Flathead Irrigation Project was handled by the

United States Reclamation Service until 1924 (Tr.

p. 313).

ARGUMENT.

The original Act authorizing the reclamation and

irrigation of lands by the Federal Government is con-

tained in Chapter 1093, pages 388-390, 32 Stat. L., p.

390, Section Eight provides as follows:

(Vested Rights)

"That nothing in this Act shall be construed as

affecting or intended to affect or to in any way
interfere with the laws of any State or Territory

relating to the control appropriation, use or dis-

tribution of water used in irrigation, or any vest-

ed right acquired thereunder, and the Secretary

of the Interior, in carrying out the provisions of

this Act, shall proceed in conformity with such

laws, and nothing herein shall in any way affect

any right of any State of the Federal Government

or of any landowner, appropriator, or user of

water in, to, or from any interstate stream or the
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waters thereof: Provided, That the right to the

iise of the water acquired under this Act shall be

appurtenant to the land irrigated, and ])eneficial

use shall be made the basis, the measure and the

limit of the right."

"Approved June 17, 1902."

Section 19, of an Act approved June 21, 1906 (34

Stat. L., p. 354), provides as follows:

"Sec. 19. That nothing in this act shall be con-

strued to deprive any of said Indians, or said per-

sons or corporations to whom the use of land is

granted by the act, of the use of water appropri-

ated and used by them for the necessary irrigation

of their lands or for domestic use or any ditches,

dams, flumes, reservoirs, constructed and used by

them in the appropriation and use of said water.
'

'

The Flathead Indians were allotted their lands un-

der the general Allotment Act of February 5th, 1887

(24 Stat. L. 388), and under the Act of April 23, 1904

(33 Stat. L. 302), pursuant to which the Flathead

allottees received trust patents declaring in accord-

ance with the provisions of the trust patent in evi-

dence, as follows:

"Now know ye. That the United States of

America, in consideration of the premises does

allot unto the said * * * the land above described,

and hereby declares that it does and will hold the

land thus allotted (subject to all statutory provi-

sions and restrictions) for the period of twenty-five

years, in trust for the sole use and benefit of the

said Indian, and at the expiration of said period
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of the United States will convey tlie same by patent

to said Indian, in fee, discharged of said trust and

free from all charge and incumbrance whatsoever."

This trust patent was dated October 8, 1908, upon

w^hich date the trust patents were largely issued. This

was before the practical inception of any irrigation

system by the Government on the Flathead Reserva-

tion of any system for the benefit of the Indians or

otherwise.

This north side ditch or Moiese Ditch was built by

and for the Indians. These Indians under the Garfield

Agreement were induced to leave the Bitter Root Val-

ley and settle upon this fertile plain easily irrigated

from the Jocko River. The first ditch, starting in 1884,

w^as built at a cost of $2500.00 for six miles. Two miles

of which w^as a flume requiring nearly one hundred

thousand feet of lumber. The logs were delivered by

Indian labor at the Agency.

The irrigating facilities caused a number of Indians

to settle upon the land and within a year it was not

sufficient to accommodate all the Indian farmers.

Houses w^ere built for the Indians to induce them to

come out of the Bitter Root Valley and ten acres fenced.

These enclosures were enlarged until they contained

more than they were permitted to occupy when allotted

and their holdings were reduced. These Indians w^ere

prosperous, much grain was thrashed in an early day.

The United States Reclamation Service undertook

to build an irrigation system under the authority given



12

it by Congress under the general Reclamation Act ap-

proved June 17, 1902 (32 Stat. 390).

Notwithstanding that Congress expressly provided

that nothing in the Act should be construed to interfere

with any vested right and notwithstanding the fact

that Congress again in opening this particular reserva-

tion said in the amendment approved June 21, 1906

(34 Stat. L. p. 354), that nothing in this Act shall be

construed to deprive any of said Indians living upon

the Flathead Indian Reservation, and who had settled

upon lands thereafter allotted to them, of the use of

water appropriated and used by them for the necessary

irrigation of their lands, the United States Reclama-

tion Service almost immediately attempted to take

away from these Indians this 1884 ditch or Moiese

Ditch, taking water from the Jocko, which they had

been using for something over twenty-five years.

All but two tracts were thereafter patented in fee,

to the Indians themselves and as we said in our brief

in Case No. 6785 of the five cases, such patents would

without doubt include the water and ditch right appur-

tenant to the land and when the patents issued they

took effect as of the date when the right to the land was

first initiated under the doctrine of relation.

The allotment law as we have seen permitted the In-

dian to select his lands together with the improvements

thereon.

We most respectfully refer to the bi'iefs filed in ( \ases

6785 and 6782 w^herein this matter was more fully
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discussed. This ditch was the first large ditch built for

the Indians by the Agent in charge of the Flathead

Indian Reservation and in the building of which the

Indians helped. It was enlarged afterwards to accom-

modate various Indian farmers who had come out of

the Bitter Root Valley under the Garfield Agreement.

The Government built houses for these Indians and

fenced ten acres of their lands. The purpose of the

Government was to induce the Indians to relinquish

their nomadic habits and to till the soil in an honest

effort to comply with the terms of the Treaty of July

16, 1855, which provided that said reservation should

be set apart, and, so far as necessary, surveyed and

marked out for the exclusive use of said Confederated

Tribe.

As said in the case of Winters, et al. v. United

States, 143 Fed. 740, on page 745

:

"The Indians are not the owners of the land

included in the Reservation. They are, however,

occupants of the lands which was by the Govern-

ment set apart and reserved for their occupation

and use."

As we have seen in the Garfield Agreement the In-

dians were induced to settle upon these lands because

they were, "fertile and easily irrigated from the Jocko

River". The waters on the Flathead Indian Reserva-

tion were set apart and reserved for the use of said

Indians as well as the lands and when the reservation

was opened to settlement these lands so occupied by

said Indians were allotted to them.
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This ditch was dug in 1886, and with the sanction

and aid of the Secretary of the Interior said allottees

and their vendees continued, without question of their

right and title to so use w^ater so appropriated upon

said lands, for a period of more than twenty-five years,

during which time the ditch was wholly taken care of,

cleaned out, the water turned into it, and the water

turned out of it and used and possessed as the private

ditch of the Indians living upon it, and who were

served by the waters flowing in it.

They were lawfully possessed of the lands occupied

by them and they were diverting and putting the water

to a beneficial use on their said lands.

This was an appropriation of water (Smith v. Den-

niff, 24 Mont. 20).

Trust patents were issued to these Indians October 8,

1908, and later the United States divested itself of all

title to these lands and issued fee patents which with-

out doubt included the water and ditch rights appur-

tenant to the land and took effect as of the date when

the right to the land was first initiated and the appro-

priation of water was first made under the doctrine of

relation as discussed in the Brief in the five cases 6785.

The findings of fact and conclusions of law are sub-

stantially the same in all three cases involved in this

appeal and, this being a private ditch and w^ater right

of plaintiffs, defendant's interference is mere trespass

for which he must personally account and for which

his employment is no defense. Plaintiffs are entitled
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to non-molestation as to defendant to the full extent of

their necessities.

As was said in the Brief filed in Cases Nos. 6785 and

6782 discussed with this case, no reservoirs of any kind

have been built and no water stored in any way and

the waters flowing in the ditches of appellees are sim-

ply the natural run-oif and in no sense can they be

classed as '' project water".

Not one drop more was added to the natural flow and

defendant is demanding pay from plaintiffs herein for

permitting the w^ater to flow naturally in their ow^n

ditches as they had prior to the opening of the reser-

vation.

He has forced the Indians to apply for water the

same as the Whites and when they refused to pay some

of them went dry for a number of years and later gave

bonds for the payment of the charges.

Defendant is the person doing these unlaw^ful acts

not authorized by any act of Congress and which

acts Congress expressly forbids.

The decrees in this case as well as the other cases

involving nine separate plaintiff's in nine separate

suits, very properly restrained defendant, appellant

herein, from interfering wdth these private ditches and

we most respectfully urge that said decree be affirmed.

Respectfully submitted,

Elmer E. Hershey,

Attorney for Appellees.




